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COMMUNITY OF EUROPEAN SHIPYARDS' ASSOCIATIONS




DISCUSSION PAPER
European Shipyards’ Contribution towards improving 

the Regulatory System related to Ships’ Surveys & Inspections

In the political discussion following several incidents in European waters, numerous aspects of the safety of shipping are addressed including the regulatory and enforcement system related to ships’ surveys and inspections, which is not found to be completely satisfactory. A number of stakeholders are directly involved but it is to be underlined that the authorities of the Flag States hold the key responsibility to ensure that international regulations are fully respected. A fundamental role particularly related to the execution of these responsibilities is carried by Classification Societies. Due to their multiple functions in this context, their roles are assessed in greater detail in this document. 

Many Classification Societies have developed into large organisations, serving a wide range of industries world-wide with unique technical expertise. The fact that Flag States and other maritime authorities utilise this expertise is highly welcome within the maritime industries because as private, commercially oriented organisations Classification Societies can usually be more efficient and customer focused. However, in the course of the historical developments, certain practises are regularly observed which are causes for concern. These practises should be identified and addressed in order to ensure best performance in view of common goals. 

Background

In the second half of the 18th century, marine insurers attempted to 'classify' the condition of each ship on an annual basis. The concept of classification progressively caught on around the world and rules for construction and survey were established and published.

The mission of Classification Societies (hereafter referred to as CS) today is to contribute to the development and implementation of technical standards for the protection of life, property and the environment at sea. These technical standards are established and applied in relation to the design, construction and survey of marine related facilities including ships and offshore structures. They are issued by the CS as published rules. A vessel that has been designed and built to the appropriate rules of a CS may apply for a certificate of classification from that CS. The CS issues this certificate upon completion of relevant classification surveys.

Class rules are developed to contribute to the structural strength and integrity of essential parts of the ship’s hull and its appendages, and the reliability and the function of the propulsion and steering systems, power generation and those other features and auxiliary systems which have been built into the ship in order to maintain essential services on board. 

Classification Societies’s activities include :

· Regulatory activities

· Establishment of own class rules (technical standards)

· Technical consultancy for developing Flag States requirements

· Main technical reference for developing IMO regulation

· Establishment of Unified Interpretations of IMO regulations

· Classification

· Classification of newly built ships following own rules

· Classification of repaired and/or converted ships following own rules

· Classification of equipment following own rules (type approval)

· Classification of modified equipment following own rules

· Statutory works

· Statutory work on newbuildings for the Flag States

· Statutory work on repairs and/or conversions for the Flag States

· Consultancy

· Technical training and education on the job for shipyards

· Technical consultancy for new projects and upgrading of yards.
Problem definition : potential conflicts of interests
The CS have developed well established long term relations with the ship owners, shipbuilders, equipment & systems suppliers and regulatory authorities (national and international). Their extensive knowledge and experience are key assets to their business. However, the various stakeholders do have commercial interests, and it must be ensured that these do not impact in any way on the compliance with existing rules.

Some situations in the current practise could potentially lead to conflicts of interests:

· the classification of newly built ships, involving among other items a technical review of the design plans and site inspections during construction, is made as part of the deliverables under the newbuilding contract, but involves an evaluation in the interest of the ship owner. Traditionally these services are directly paid by the shipyard; in other words the “assessed” is paying the “assessor” – supervised of course by the ship owner; whereas this set-up does not necessarily lead to a conflict of interests, it can not be totally excluded that, e.g., in cases involving very large shipyards with rather small ship owners, CS considers the yard as the commercially more important client; in such a situation, the motivation to perform an overzealous assessment in the interest of the ship owner may fade. In this context, there are noticeable reports that some very large shipyards in Asia are offering a significant price discount if the ship owner agrees not to monitor the construction process with an own site team;
· the classification of repaired and/or converted ships as well as the classification of new or modified equipment (type approval) is also made on behalf of the ship owner and is directly paid by the shipyards or the manufacturers;

· the statutory work made on behalf of the Flag States for newbuildings, repaired and converted ships is paid by the ship owner directly to the CS - as a matter of policy IACS members do not undertake statutory work on ships that they do not themselves class. Besides, the Commission believes that, where statutory work is delegated, there remains room for additional checks and balances; and observes that the fact that statutory work is often, if not always, invoiced to the owners may detract from the organisation’s awareness of its public role or give rise to a potential conflict of interests. A similar situation arises concerning certification of compliance to the class’ own rules, where a potential conflict of interest should also give rise to concern. 

· the performance of statutory / classification works and consultancy services by the same company; 

Areas of improvement

TAC, the Technical Advisory Committee of CESA, identified three areas of concern involving the CS:

1. Equal treatment of ships world-wide 

2. Liability issues

3. Respect of Intellectual Property Rights (IPR)

1. Equal treatment of ships world-wide

The CS are – at least within IACS – harmonizing their technical regulation (Unified Requirements, Common Structural Rules). But although class rules do not differ significantly among individual IACS members there is a serious problem concerning their homogeneous implementation world-wide. In the field of practical application of class rules, the differences in performance are often more important between local branches / surveyors and their own headquarters than between individual CS operating in the same environment / geographical area. The standard of class rules is satisfactory; we would therefore consider the implementation of rules and requirements the more important issue than the tackling of possible substandard rules. 

The underlying reasons for differing interpretation of class rules comprise peculiarities of the character and competence of individual surveyors, the flexibility of the rules and the harsh competition experienced by CS. While the first point is especially problematic for repair yards, the latter reason is clearly the most important from the newbuilding point of view. This situation could not be solved through regulatory action only, but the homogeneous application of class rules world-wide could be facilitated through the development and implementation of goal-based standards at IMO. It is our understanding that the major CS, as part of their quality control, evaluate on an ongoing basis the consistency of their classification work. CS should publish on a regular basis their internal consistency reports. 

The continuous growth in shipbuilding activities in recent years has increased pressure on the available staff in all CS around the world. Significant problems exist and self regulation of CS has proven insufficient so far. Clear procedures for transparency and verification are needed. 

Considering that the scope of statutory surveys is established by IMO regulations and resolutions (including ESP, CAS, etc.), one way to improve the current situation would be that IMO issues guidelines on the minimum acceptable number, dedication and qualifications of surveyors required at each shipbuilding site or place, including subcontractors premises, related to the volume and type of statutory surveys contracted at the premises or place. 

Complementarily, a rule could be established requiring that surveyors rotate between shipyards and/or facilities at defined time intervals (i.e. a maximum period for a surveyor in a facility should be established). The rule should restrict the rotation of the surveyors to the same continent (see point 3 hereafter on Respect of Intellectual Property Rights). Furthermore there may be established requirements as to the mix of native and foreign surveyors on any given task: the assignment of a certain number of native surveyors to a task presents practical advantages (for language, cultural and commercial reasons) but preference should otherwise be given to foreign surveyors. 
In any case, it is vital that the neutral technical judgment of CS surveyors is fully ensured.
CESA considers that rule-enforcement requires competent public authorities to be able to assess the ship files and supports the view that a limitation of this authority by means of confidentiality clauses appears to be unacceptable. CESA also considers that the access should remain practical and avoid excessive bureaucratic burden.

2. Liability issues

The present unclear distribution of liability between the individual stakeholders in the maritime chain makes it difficult to universally apply good practices. Flag States suffer little direct inconvenience by adopting a too accommodating attitude towards ship owners that do not wish to live up to the spirit of international regulation.

The liability of CS is normally limited to low one digit multitudes of the charges incurred for the services provided, although CS are entitled to request significant changes to the newbuilding and can reject alternative designs if found not fully compatible with their prescriptive regulations. It has to be acknowledged that responsibility and liability of CS is limited but evidently existing. 

At present CS accept no liability, even limited, for Statutory works executed on behalf of the Flag States.

One way to improve this situation could be to clearly define the liability of CS in an insurable way. Concerning the responsibility of consultants, it would seem reasonable that the responsibility of CS should correspond as far as possible to that which is applied to consultants in other fields. This would seem to imply a wider liability where the CS requires major modifications to ensure compliance with its own rules as well as where the CS performs statutory work.

3. Respect of Intellectual Property Rights (IPR)

In the process of design verification and survey & supervision of newbuildings, CS collate and accumulate a vast amount of sensitive technical information which represents the backbone of the competence and technological competitiveness of innovative shipbuilders and equipment manufacturers. For the manufacturers there is no alternative to granting full access to detailed information as it is mandatory to acquire the respective certificates. 
This knowledge is transferred advertently or inadvertently within the complex network of the maritime stakeholders. Dissemination of ship designs and shipbuilding know-how by CS can occur without direct transfer of drawings or calculations, normally kept confidential. CS can seriously compromise the IPR of ship designers and shipbuilders in several ways:

1. when designers find new solutions for problems, these solutions are often incorporated into the rules or into the "instructions to surveyors" with the consequence that other designers can have access to them at no cost. This applies to arrangements, structures and systems alike. 

Consequently, incorporation of any proprietary material or ideas subject to IPR into class rules or international regulations should be subject to copyright agreements and eventual compensations.

2. when surveyors trained in geographical areas where shipbuilding is well developed, are transferred to other geographical areas where shipbuilding is an incipient industry, massive transfers of shipbuilding know-how and knowledge take place, with neither credit nor benefit given to the yards from which such know-how was acquired.

Some enforceable code of conduct should be developed for the transfer of surveyors from one area or shipyard to another, ensuring that transfers are not used as know-how and knowledge dissemination method in violation of designers’ and shipbuilders’ IPR.

3. when CS offer technical consulting, training and education activities, it is likely that knowledge and experience acquired from survey and supervision activities is also utilised. Such usage of intellectual property of clients could constitute a violation of IACS’ code of ethics which obliges member CS to ensure the CS reputation is based on integrity and competence.

As a consequence consulting, training and education on the one hand and classification on the other hand should be completely separated activities made by totally distinct entities independent from each other. Parallels can be drawn from the experience in financial auditing where such a separation is mandatory. 
The purpose of these key examples of IPR leakage show the necessity of a debate. Understanding that the implementation of the above mentioned proposed solutions might present some difficulty, they are worth taking into consideration in order to improve the current situation. At the same time the debate is not intended to impede the exchange of experiences necessary to limit future accidents or hazards.

Finally effective methods for the protection of IPR and for detection of infringements should be developed. A clear definition of the term “design transparency”, used in the context of the IMO initiative Goal-Based Standards, is needed in order to limit the documentation circulated to amount necessary.

Conclusions
In this document, CESA has emphasised that:

· the regulatory and enforcement system related to ships’ surveys and inspections is not found to be completely satisfactory

· Flag States hold the key responsibility to ensure that international regulations are fully respected

· Classification Societies (CS) have a unique technical expertise which the maritime industries view should continue to be utilised by Flag States and other maritime authorities because CS usually are more efficient and customer focused

· a situation where the “assessed” is paying the “assessor” can potentially lead to conflicts of interests, which might need to be controlled as they are for financial auditors
· CS directly paid by the shipyard for classification of newly built, repaired and/or converted ships on behalf of the ship owner

· CS directly paid by the ship owner for the statutory works made on behalf of the Flag States
· consultancy and statutory/classification activities should be made by entirely separated and entities independent from each other

· the application of class rules should be homogeneous world-wide

· differences in the definitions of class rules between individual CS should be minimised

· differences in the practical application of class rules between local branches / surveyors and CS’s own headquarters should be minimised

· the classification process should be as transparent as possible; information on surveyors’ assignments should be made public and available to all interested parties; CS should ensure the neutral technical judgment of its surveyors 
· regulatory action should be combined with the development and implementation of goal based standards

· the fact that responsibility and liability of CS is limited but existing and not unlimited has to be acknowledged

· advertent or inadvertent knowledge transfer by the CS within the complex network of the maritime stakeholders should always fully respect the manufacturers’ IPR 

· IPR protection methods and IPR infringements detection methods should be developed

TAC, 12-05-06
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